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coverage. James H o r a n  a cer t i f iedpub l icaccountan t ,speak ingonbeha l f  o f  
ARRM, suggestedtha tth is  i t e m  be e l i m i n a t e d  He c o u l dn o tt h i n ko f  any 
examples of i n d i r e c tc o s t s ,  and sincenoexamples o f  "gener icsuppl ies ' '  were 
s e t  f o r t hi nt h er u l e ,  he concludedthat i t  i s  unnecessary. I nt h e  
Department'spost-hearingresponse t o  h i s  comment, i t  n o t e dt h a t  a l l  c o s t  
categor ies have a l i n e  i t e m  f o rs u p p l i e s .  The supp l iesassoc ia tedwi th  a 
s p e c i f i c  cost categorymust be recordedunderthesupplyl ine i t e m  in t h a t  
costcategory.  However, i t  notedtha ttherearegener icsupp l ies  such as 
paper or suppliesusedby a copymachinewhichareusedby many departments. 
The cost of such genericsuppliesmust be r e p o r t e di nt h es u p p l yl i n e  i t e m  o f  
t headmin i s t ra t i vecos tca tegoryw i thou ta l l oca t i on .  I t  i s  necessary and 
reasonable to  requi rethatgener icsuppl iesusedby many departments be 
repor ted  t o  theadmin is t ra t i vecos tca tegory  as requ i redundertheru le  
becausesuch a requirement will r e s u l t  i n  t h e  u n i f o r m  t r e a t m e n t  o f  costs by
a l l  f a c i l i t i e s  and will generateaccuratecostdata fo r  purposes of comparing 
costs between f a c i l i t i e s .T h e r e f o r et h er u l e  may be adopted. However, the 
Departmentshouldconsiderreplacingthe words " s p e c i f i c a l l y  c l a s s i f i e d "  w i t h  
the words " d i r e c t l yi d e n t i f i e d "  (page8, l i n e  30). Such a change i s  n o t  
subs tan t i a l  and appears to  be more consis tentwi ththeconcepts o f  
i d e n t i f i c a t i o n ,  c l a s s i f i c a t i o n  and a l l o c a t i o n .  

9553.0030. subp. 1 ,  i t em C. 

33. Th is  item r e q u i r e st h ea l l o c a t i o n  of compensationpaid t o  persons 
hav ingmu l t i p ledu t ies .P rov idedtha tthepersonis  not i n  t o p  management, 
theperson 'ssa la ry  must be c l a s s i f i e d  to  thecostcategor ies where the work 
i s  performedonthebasis of t i m e  d i s t r i b u t i o n  r e c o r d s  t h a t  show ac tua lt ime 
spent or an accurateest imate of  t imespent on v a r i o u sa c t i v i t i e s .  I f  a 
f a c i l i t y  e l e c t s  to  estimatethetimespentbyemployees i n  v a r i o u s  c o s t  
categor ies,  i t  mustuse a s t a t i s t i c a l l y  v a l i d  method for reachingtheest imate 
used. The ru lerequ i restha tpe rsons  who serve i n  a dua lcapac i ty ,inc lud ing
thosewho-haveonlynominaltop management r e s p o n s i b i l i t i e s ,  d i r e c t l y  i d e n t i f y  
t h e i rs a l a r i e s  to  theappropr ia tecos tca tegor ies .  The requirementsmentioned 
above arenecessary and reasonable and may be adopted. 

I n  i t s  o r i g i n a l  form t h e  r u l e  p e r m i t t e d  t h e  a1 l o c a t i o n  o f  the  sa la r i es  o f  
top  management p e r s o n n e l  o n l y  b y  f a c i l i t i e s  or providergroupshaving 48 or 
fewer l icensedbeds. The Department now proposes to  i n c l u d er e s t r i c t i o n s  on 
t h e  a l l o c a t i o n  o f  thesa la r i es  o f  top management personnel i n  a new i t em D 
which i s  discussedbelow. Due to  theseparatetreatment of  top management 
s a l a r i e s  i n  a new i tem, some language was deletedf romi tem C. As amended, 
and sub jec t  to  t h e  l i m i t a t i o n s  i n  i t e m  0, i t em C pe rm i t spa r t  o f  the  
compensationpaid t o  a person i n  t o p  management to  be c l a s s i f i e d  t o  cos t  
ca tegor ieso therthantheadmin is t ra t i vecos tca tegory .  The c l a s s i f i c a t i o no f  
top management compensation t o  o the rcos tca tegor ies  i s  a v a i l a b l e  o n l y  i f  
suppor tedbyt imed is t r ibu t ionrecords  or accurateest imates o f  the t i m e  spent
i nt h ev a r i o u sc o s tc a t e g o r i e s .  The amendments made to  i t e m  C were n o t  
subs tan t ia lfo rpurposes  o f  Minn.Rule1400.1100and tha ti tem,  as amended, is 
necessary and reasonable. However, i t  i s  suggestedthat i t  be r e w r i t t e n  to  
read as f o l l o w s :  

Except f o r  persons i n  t o p  management, thecompensation o f  
any personhavingmul t ip ledut ies,inc lud ingpersons who 
have only nominal  top management r e s p o n s i b i l i t i e s ,  mustbe 



d i r e c t l y  i d e n t i f i e d  and c l a s s i f i e dt ot h ea p p r o p r i a t e  cost 

categor iesonthebasisof  t i m e  d i s t r i b u t i o nr e c o r d st h a t  

show ac tua l  t i m e  spent, or an accurateest imate o f  t ime 

spentonvar iousac t iv i t ies .Except  as p r o v i d e di n  i t e m  0, 

thecompensation of persons who have top management 

r e p o n s i b i l i t i e s  may be c l a s s i f i e d  to  a cos tca tegory  

o the rthanadmin i s t ra t i veopera t i ngcos ts  t o  theex ten t  

j u s t i f i e d  i n  t i m e  d i s t r i b u t i o n  r e c o r d s  showing the ac tua l  

t i m e  spent, or an accurateestimateoft imespenton 

v a r i o u sa c t i v i t i e s .  Any f a c i l i t y  or prov idergroup 

choosing to  e s t i m a t et h e  t i m es p e n t i nd i f f e r e n t  c o s t  

categoriesmustuse a s t a t i s t i c a l l y  v a l i d  method. 


Theamended languageeliminatesreferences to "personnel"and"salary". Those 
wordsappear t o  be too r e s t r i c t i v e .  

34. Severalpersonsobjected to item C becausethey f e l t  t h a t  t h e  words 
"nominal" and "a s t a t i s t i c a l l y  v a l i d  method" a re  too ambiguous. Those 
ob jec t i ons  have nomer i t .  The Commissioner has recognizedthatpersons who 
per form only "nominal"top management du t i es  a re  no t  t op  management
personnel .  See, I nt h eM a t t e r  of theContested Case of Crestv iew Manor, I nc . ,  
DPW-84-013-JcOrder of theCommissioner,p. 9 ,  August 1, 1984. A nominal 
d u t i e s  t e s t  i s  necessaryunderth isru le  because i t  i s  n o t  f e a s i b l e  t o  adopt a 
more precisestandard.  A case-by-caseapproach i s  necessarybecausethe 
na tu re ,quan t i t y  and q u a l i t y  of thedu t ies  of a p a r t i c u l a r  I n d i v i d u a l  will 
varyconsiderablyfrom one s i t u a t i o n  t o  ano the r .s im i la r l ythere fe renceto  a 
" s t a t i s t i c a l l y  v a l i d  method" i s  no timpermiss ib ly  vague. SincetheDepartment 
has n o t  s p e c i f i e d  a methodology to fo l low,prov iders  may dev ise one which i s  
r e l e v a n t  t o  t h e i ro r g a n i z a t i o n .T h i sf l e x i b i l i t y  i s  probablynecessary and 
will permi t  a p rov ide r  to  chooseanymethodology t h a t  i s  s t a t i s t i c a l l y  
accurate.  . I t  i s  no t  requ i red  to be the  m o s t  accuratemethodology. 

9553.0030, subp. 1 ,  i t e m  D. 

35. Thisi tem was proposed for a d o p t i o ni nt h eD e p a r t m e n t ' si n i t i a l  
post-hear ing comment. I t  i s  designed to  replacelanguagepreviously containedcontained 
i n  i t e m  C, which l i m i t e d  t h e  a l l o c a t i o n  o f  top  management s a l a r i e s  to  
f a c i l i t i e s  or providergroupshaving 48 or fewer l i censed beds, and which 
p r o h i b i t e d  t h e  a l l o c a t i o n  of thesa la ry  ofanypersonhaving more than nom 
top  management responsibilities.I t  reads as fo l lows:  

nominal 

D .  The sa la ry  o f  a person who i s  c l a s s i f i e d  as top  
management personnel and who performsanyservice for  the 
c e n t r a l ,  a f f i l i a t e d ,  or corpora teo f f i ce  must be a l l o c a t e d  
to t h e  f a c i l i t y ' s  a d m i n i s t r a t i v e  c o s t  c a t e g o r y  i n  
accordancewithsubpart 4, i t e m  C i f  t h e  f a c i l i t y  or 
prov ide rg roupservedbythecen t ra l ,a f f i l i a ted ,  or 
c o r p o r a t e  o f f i c e  has more than 48 l icensedbeds. 

This amendment was proposedbytheDepartment i n  response to widespread
c r i t i c i s m  o f  i t s  i n i t i a l  proposal t o  p r o h i b i t  f a c i l i t i e s  or providergroups 
w i t h  more than 48 beds f r o m  a l l o c a t i n g  a top  management employee'ssalary.
Under the amended r u l e ,  a f a c i l i t y  or prov idergroup with 48 l i censed  beds or 
l e s s  will be permi t ted  to  a l l o c a t e  any top  management employee'ssalary among 
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cos tca tegor ies .  However, if t h e  f a c i l i t y  or prov idergroup hasmore than 48 
l i censed beds i t  will be pe rm i t ted  t o  a l l o c a t e  a top management employee's 
sa la ryon ly  i f  t h a t  employeedoes no tper fo rm any se rv i ce  for a c e n t r a l ,  
a f f i l i a t e d  or c o r p o r a t eo f f i c e .  The Departmenthasdetermined t h a t  i f  i t  were 
t o  a l l o w  t h e  a l l o c a t i o n  o f  top  management s a l a r i e s  for  personsperforming 
g e n e r a le x e c u t i v ef u n c t i o n sa tt h ec e n t r a lo f f i c ei n  a p rov ide rg roupo f  more 
than 48 beds,thetop management l i m i t a t i o np r o v i s i o n si nt h ep r o p o s e dr u l e  
cou ld  be eas i l yc i r cumven ted ,resu l t i ngininc reasedcos tstothes ta te  and no 
increasedbenef i ts .  The dec i s ion  to  p r o h i b i ta l l o c a t i o n  for  top  management 
employees who have e x e c u t i v e  d u t i e s  i n  t h e  c e n t r a l  o f f i c e  o f  a prov idergroup
o f  more than 48 l i censed beds i s  necessary and reasonable to  e l i m i n a t e  abuses 
i n  t h e  reimbursementof top management personnel,whichtheDepartment has a 
l i m i t e d  a b i l i t y  t o  v e r i f y , .  as was recognized i n  Mat te r  of Crestv iew Manner, 
I n c.' 365 N.W.2d 387, 390 (Minn.App. 1985). 

I t  was a l sosugges tedtha ttheru lei sno t  neededbecausenoevidence was 
presentedshowingthat  anyabuseshave o c c u r r e d  i n  t h e  c l a s s i f i c a t i o n  o f  top 
management sa la r i es .  Even i f  there  havebeenabuses, i t  was arguedthat 
honestprovidersshouldnot be punishedbecause abusescan be c o r r e c t e d  i n  
o the r  ways, inc lud ingprosec t ions  for fraud. Those a rere levan t  
cons iderat ions.  However, theDepartment has concludedthatthesalar ies o f  
top  management personnel who prov ideserv ices t o  cen t ra lo f f i cescanno t  be 
a1 loca ted  because o f  i t s  limited ab i l i t y  t o  v e r i f y  t h e  a l l o c a t i o n s  made or t o  
de tec t  abuses. I t s  p o l i c yc h o i c e  i s  reasonable. I t  is alsonecessary. The 
Department i s  no trequ i red  t o  w a i t  for abuse to  occurbeforetak ingsteps to  
prevent  them, or t o  c rea te  a sys tem t h a t  canbeabused when suchabuse may n o t  
be d iscoverable.  

9553.0030.subp.2, A l l o c a t i o n  of Personal Expenses. 

36. Th issubpar tconta insthea l loca t ionprocedurestha tare  to be 
fol lowed when t h ef a c i l i t yi sa l s ot h ep r i m a r yr e s i d e n c e  o f  anowner. The 
purpose o f  th i ssubpar t  i s  to  separate an owner'spersonalexpenses from the 
f a c i l i t y ' s  expenses so tha tthepersona l  expenses arenotreimbursedunderthe 
MedicalAssistanceprogram. I t  containsprocedures for determin ingthe 
a l l o c a t i o n  of p roper t y  cos ts  as w e l l  asoperat ingcostswhichare to  be 
t rea ted  as thepersonalexpenses of  the  ownerand not reimbursable t o  the 
prov ider .  The p r o v i s i o n si nt h i ss u b p a r t  were no tsub jec t  to  adversepubl ic  
comment and theyarenecessaryandreasonable as proposed. The Medical 
Assistanceprogram i s  not designed t o  reimburse an owner 'spersona ll i v ing  
expenses. 

9553.0030,subp. 3, Cos tA l l oca t i on  for  OtherServices. 

37. Th issubpar tgovernstheal locat ion of cos tsassoc ia tedwi th  s e r v i c e s  
o therthan ICF/MRs services,such as apartments,semi-independent l i v i n g  
serv ices,  and otherrevenue-generat ingoperat ionsexceptrespi tecare.  I t  
requ i restha tthey  be c l a s s i f i e dp u r s u a n t  t o  subpart 1 and a l l o c a t e d  j u s t  as 
thepersonalexpenses of  ownerswould be al locatedundersubpart  2 .  The r u l e  
proposed was not sub jec t  to  adversepubl ic  comment and i s  necessaryand 
reasonable. The r u l e  i s  designed to  providereimbursement for ICF/MR s e r v i c e s  
o n l y  and n o t  to  r e i m b u r s e  f a c i l i t i e s  for  cos tsincur red  for t h e  p r o v i s i o n  o f  
otherserviceswhich may be reimbursedunderotherprograms or from other  
sources. 
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9553.0030, subp. 4 .  C e n t r a l ,  A f f i l i a t e d  and Corporate O f f i c e  Costs. 

38.  Th issubpar tregu la testhea l l oca t i on  of c e n t r a l ,a f f i l i a t e d ,  or 
corpora teo f f i cecos ts  t o  t h e  s p e c i f i c  c o s t  c a t e g o r i e s  o f  e a c h  f a c i l i t y .  
General a l loca t ionprocedures  for  c e n t r a l  , a f f i l i a t e d ,  or c o r p o r a t e  o f f i c e  

costs arenecessary and reasonablebecausetheratesestabl ishedunderthe 

r u l e  a r e  f a c i l i t y  s p e c i f i c  and on lythosecos tnecessar i l yincur red  t o  operate 

a f a c i l i t ya r ea l l o w a b l e .I na d d i t i o n ,  suchproceduresare needed t o  prevent  

cost s h i f t i n g  when one f a c i l i t y  has exceeded i t s  limits and a n o t h e r  f a c i l i t y  

has no t .  The r u l ea l s op r e v e n t st h ea l l o c a t i o n  of  costs  t o  a f a c i l i t y  which 

a r eu n r e l a t e dt o  ICF/MR serv ices .  For thesereasonstheprov is ionsInth is  

subpar taregenera l ly  neededand reasonable. 


9553.0030, subp. 4 ,  i t e m  A. 

39. This  i t e m  governsthea l loca t ion  o f  thesa la ry  expenses o f  
consul tantsrequiredbylaw. I t  prov idestha tthey  may be a l l o c a t e d  t o  the 
a p p r o p r i a t e  f a c i l i t y ' s  c o s t  c a t e g o r y  b u t  o n l y  t o  theex ten ttha ttheyare  
d i r e c t l yi d e n t i f i e db yt h ef a c i l i t y .T h i s  i s  a necessary and reasonable 
p r o v i s i o n  because i t  p e r m i t s  f a c i l i t i e s  to  recovertheactualcoststheyincur  
for c o n s u l t a n t s  I n  c a r i n g  fo r  men ta l l yre ta rdedres iden ts .  

9553.0030, subp. 4 ,  i t e m  B.  

40. This i tem governsthea l loca t ion  o f  thecompensation o f  consu l tan ts  
employedbycorporateoff icesbut whose serv icesarenotrequi redbylaw.  I t  
p e r m i t st h ea l l o c a t i o n  o f  t h es a l a r i e s ,f r i n g eb e n e f i t s  and payro l ltaxes  o f  
suchconsultants if theycan be d i r e c t l y  i d e n t i f i e d ,  b u t  o n l y  t o  theextent  
j u s t i f i e d  i n  t i m e  d i s t r i bu t i onreco rdswh ich  show theac tua l  t ime spentbythe 
consu l tan tpe r fo rm ingse rv i cesin  a p a r t i c u l a r  f a c i l i t y .  The r u l ep e r m i t s  a 
p rov ide r  t o  a l l o c a t et h es a l a r i e s  of i n d i v i d u a l s  a c t u a l l y  w o r k i n g  i n  ICF/MRs 
eventhough t h e i r  s a l a r y  i s ,  as a mat te r  o f  convenience,paidbythecentral 
o f f i c e .  I t  r e q u i r e st h a tt h ec o n s u l t a n t ' ss a l a r y ,f r i n g eb e n e f i t s  and p a y r o l l  
taxes be a l l o c a t e d  t o  only one o p e r a t i n g  c o s t  c a t e g o r y  i n  a f a c i l i t y ,  and i f  
more than one f a c i l i t y  i s  s e r v e db yt h ec o n s u l t a n t ,t h ef a c i l i t i e s  must 
a l locatetheconsul tant 'scompensat ioncosts  to  the same opera t i ngcos t  
category.  For purposes of t h i s  i t e m ,  top  management personnelcannot be 
t r e a t e d  as consul tants  and t h e  c o n s u l t a n t ' s  e n t i r e  j o b  r e s p o n s i b i l i t y  must be 
to  prov ideconsu l t ingserv ices  t o  f a c i l i t i e s .  I n  o r d e r  t o  p r o p e r l yc l a s s i f y  
costs  and avo idimpropercos tsh i f t stheru le  is necessary and reasonable as 
proposed. 

4 1 .  Mr. Horansuggested thatsubi tem ( 1 )  shou ldpermi tthea l loca t ion  o f  
a l l  t h e  c o s t s  o f  employees havingprogram-relateddut ies to  t h e  f a c i l i t i e s .  
He n o t e d  s p e c i f i c a l l y  t h e  i n - s e r v i c e  t r a i n i n g  of programstaf fprovidedby 
some c e n t r a lo f f i c e s .  He arguedthatthecosts  of such i n - s e r v i c et r a i n i n g  
should be a l lowed t o  be a l l o c a t e d  to t h e  f a c i l i t i e s  i n  t h e  programcategory 
where t h eb e n e f i t sa r ed i r e c t l yd e r i v e d .  He suggestedthatpastpract ice be 
fol lowedunderwhichtheal locat ionwould bebasedon res identdays.  A s  noted 
i n  theDepartment'spost-hearing comment (No. 7 )  t h es a l a r y ,f r i n g eb e n e f i t s  
and payro l ltaxes  of pe rsonsprov id ingin -se rv i cet ra in ing  t o  an i n d i v i d u a l  
f a c i l i t y  may be a l l oca ted .  The Department has conc ludedtha ta l low ingthe  
a l l o c a t i o no f  costs o the rthansa la r ies ,f r i ngebene f i t s  and payro l ltaxes  
would g i v e  cha inorgan iza t ions  anundue advantageoverfree-standing 
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facilities by permitting them to treat some costs as program costs when other 

facilities are required to treat them as administrative costs. For the 

reasons stated by the Department it is concluded that its decision to limit 

allocation to salaries fringe benefits and payroll taxes i s  necessary and 

reasonable in order to obtain accurate cost figures and uniform treatment. 


An ARRM representative suggested that subitem ( 2 )  be amended to permit the 
classification of a consultant's costs on the basis of resident days. Such an 
amendment would avoid the need to keep detailed time distribution records and 
should produce relatively accurate results that would be difficult to 
manipulate. Although subitem ( 2 )  i s  necessary and reasonable as proposed, it 
is recommended that ARRM's amendment be considered. Such an amendment would 
be reasonable and necessary and would not constitute a substantial change for 
purposes of Minn. Rule 1400.1100. In addition, the Department should 
reconsider subitem ( 5 )  in view of its amendment to part 9553.0030, subp. 1 ,
which added item 0. If some top management persons can classify their 
compensation to more than one cost category, less restrictive limitations on 
top management personnel who act as consultants may be appropriate. 

9553.0030, subp. 4, item C. 


42. This subpart governs the allocation of central, affiliated and 

corporate office costs other than the salaries of consultants. It requires 

allocation in five sequential steps. All costs which can be directly 

identified with a specific facility must be allocated to that facility; costs 

that can be directly identified with an operation unrelated toa facility must 

be allocated to that unrelated operation; and then all costs which cannot be 

directly identified to a facility must be allocated between facility 

operations and unrelated operations based on the ratioof the expenses 

attributable to each category. Once the costs of facility operations are 

determined, those costs must be allocated between facilities 
withinthin and 

without the State of Minnesota based on the ratloof total resident days in 

Minnesota facilities to resident days in facilities In other states. Then the 

facility-related costs of the central office must be allocated to facilities 

within the State of Minnesota based on resident days. This is a necessary and 

reasonable way of isolating the costs incurred by a central office on behalf 

of Minnesota ICF/MRs and for determining the costs that should be considered 

in calculating reimbursement rates under the state's Medical Assistance 

program. 


9553.0030, subp. 4. item D. 


43. This item governs the classification of the property-related costs o f  
capital assets incurred by central, affiliated or corporate offices. If the 
capital asset is used directly by a facility to provide ICFIMR services, the 
cost must be classified to the user facility. If the capital asset is not 
used directly by a facility to provide ICFIMR services, the cost must be 
allocated to the administrative cost categoryof the relevant facilities using
the procedures in item C. This i s  a necessary and reasonable provision which 
permits the costs of assets used directly by facilities to be classifiedas 
they would be if they had been purchased by the facility. Those capital
assets which are not directly used by facilities and treated as administrative 
costs are not included in the investment per bed limit or considered in 
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determining equity. Since there were questions on that point the Department
has proposed an amendment to part 9553.0060, subp. 1 ,  item C which i s  
discussed in connection with that provision. 

Mark Larson, counsel for REM, Inc., argued that this item does not clearly
explain whether the costsof cap! tal assets used directly by a facility are to 
be treated as a property-related cost of the facility or whether they remain 
in the facility's administrative cost category. Although the Department
apparently Intends to have those costs classifiedin the property-related cost 
category, which would be necessary and reasonable, the rule i s  insufficiently
specific on that point, contrary to Minn. Stat. 0 14.02, subd. 4. This 
constitutes a substantive violation of law for  purposes of Mlnn. Stat. 
5 14.50. To correct this defect the rule must clarify the cost category to be 
used for assets used directlyby facilities. 

9553.0030, subp. 4. item E. 


44. This item governs the calculation of the useful life of capital
assets maintained by corporate offices. The rule originally proposed would 
have required facilities to establish the useful life of depreciable equipment
using the depreciation guidelines of the American Hospital Association. In 
response to comments from Mr. Horan and Ms.  Martin regarding the additional 
record keeping the rule would require, the Department has determined that Item 
E should be amended to read asfollows: 


E.  The useful life of a capital asset maintained by a 
central, affiliated, or corporate office must be determined 
as in part 9553.0060, subpart 1 ,  item 8 except that useful 
life of depreciable equipment except vehicles must be ten 
years. 

The rule as amended is necessary and the amendment made does not constitute a 
substantial change for purposes of Minn. Rule 1400.1100 (1985). However, the 
useful life of the equipment of a facility Is five years under 9553.0060,
subpart 1 ,  item 8, subitem (dl. The reason for this difference was not 
questioned or explained and It must be changed. It was not shown that the 
useful life of depreciable equipment should vary with Its use ina facility or 
in a central offIce. Therefore, the differing treatment accorded to such 
equipment was not shown to be reasonable. This consititutes a violation of 
Minn. Stat. 3 14.14, subd. 2. To correct this defect, a 5-year useful life 
figure must be used. 

9553.0030, subp. 6, Payroll Tax and Fringe Benefit Cost Allocation. 


45. As originally proposed this subpart required the allocation of 
payroll taxes and fringe benefits to operating cost categories based on the 
r a t i o  of allowable salary costs in each of those cost categories to total 
allowable salary costs. Several commentators suggested that since payroll
taxes, unemployment taxes, and worker's compensation costs are not directly
related to a person's salary level and are capped at various amounts, that 
facilities should be permitted to directly identify payroll taxes and fringe
benefits to the appropriate operating cost category when their records permit
such an identification. In response to those suggestions, the Department 
proposes to amend subpart 6 to read as follows: 
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A f a c i l i t y ' s  p a y r o l l  t a x e s  and f r i n g eb e n e f i t sr e p o r t e di n  
thepayro l ltaxes  and f r i n g eb e n e f i t  cost category must be 
c l a s s i f i e d  t o  theprogramoperat ing cost category,the 
maintenanceoperat ing cost category,  and theadmin i s t ra t i ve  
opera t ingcos tca tegory  basedon d i r e c t  i d e n t i f i c a t i o n  or 
an a l l o c a t i o n  u s i n g  t h e  r a t i o  o f  a l lowab lesa la rycos ts  i n  
each of those cost categor ies t o  t o t a la l l o w a b l es a l a r y  
costs. 

Theamendment proposedbytheDepartment i s  necessary and reasonablebecause 
i t  pe rm i t sfac i l i t i eshav ingthenecessa ryreco rds  t o  makea more accurate 
d i s t r i b u t i o n  o f  payro l ltaxes  and f r i n g e  b e n e f i t  c o s t s  among thevar ious 
opera t ingcos tca tegor ies .  For tha treasontheru le ,  as amended, i s  necessary
and reasonable, and sincethe amendment proposed does not c o n s t i t u t e  a 
subs tan t i a l  change for  purposes o f  Minn.Rule1400.1100(1985).the amendment 
may be adopted. 

DETERMINATION OF ALLOWABLE COSTS 

9553.0035,subp. 1 .  Al lowable Cos ts .  

46. P a r t  9553.0035 defines and limits thecos tstha ta rea l l owab lein  
determin ing an ICF/MR'spayment ra te .Ru lesregu la t i ng  the c a l c u l a t i o n  o f  
a l lowable costs arerequi redunderStat .  5 2568.501,subd. 2 ,  which 
mandates tha tthe  Commissioneradopt r u l e ss p e c i f y i n gt h ec o s t st h a ta r e  
a l lowable for  paymentunder theMedicalAssistanceprogram.Undersubdivision 
3 o f  thes ta tu te ,theru lesgovern ing  payment r a t e s  must bebasedonmethods 
and standardsthatareadequate t o  prov ide for t h ec o s t st h a t  mustbe i n c u r r e d  
for thecare of r e s i d e n t s  i n  e f f i c i e n t l y  and economical lyoperated ICF/MRs. 
These s t a t u t o r y  c r i t e r i a  and theo the rspec i f i ccons ide ra t i ons  and o b j e c t i v e s  
s t a t e d  i n  t h e  s t a t u t e  must be used i n  c o n s i d e r i n g  t h e  needandreasonableness 
o f  t h ea l l o w a b l ec o s t ss p e c i f i e dI nt h er u l e s .  

0553.0035, subp. 2 ,  Licensure and C e r t i f i c a t i o n  Costs. 

47. Under th i ssubpar tthecos tstha tmus t  be i n c u r r e d  t o  meet l i censu re  
and ce r t i f i ca t i ons tandardsa rea l l owab lecos ts  for purposes of s e t t i n g  an 
ICF/MRs t o t a l  payment r a t e .  The a l lowablecosts  of tha tna tureinc ludethose 
incu r red  t o  comply w i thfede ra lregu la t i onsgovern ing  I C f / M R  services;program 
standards and standards for  ave rs i ve  and depr iva t ionprocedureses tab l i shed by 
thecommissionerheal thstandardsestabl ishedbytheMinnesotaDepartment o f  
Health; changes i n  f e d e r a l  or s t a t e  lawsand r e g u l a t i o n s ;  and l i c e n s i n g
standards i n  f e d e r a l  or s ta telaw ,s ta teru les ,fede ra lregu la t i ons  or l o c a l  
ordinancesthatmust bemet t o  prov ide ICF/MR serv ices.  The costsal lowed 
undersubpart 2 arethosethatmust be incurredby ICF/MRs. The p r o v i s i o n s  of 
th i ssubpar t  were no tsub jec t  to  anyadversepublic comment and theyare 
necessary and reasonable as proposed. 

9553.0035, subp. 5. AdequateDocumentation. 

48.  Thissubpar tspeci f iestherecordkeepingrequi rementsthatare 
requ i red  to  ver i f ythecos tsc la imedby a f a c i l i t y  for purpose o f  computing 
its payment r a t e .  The Commissionerhas a u t h o r i t y  to impose recordkeeping
requirementsonprovidersclaimingreimbursement from theMedicalAssistance 
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programunderMinn.Stat. 33 2568.501 and 2568.27. I no r d e r  to  v e r i f yt h e  
costsclaimedby ICF/MRs and t o  c a r r y  o u t  h i s  s t a t u t o r y  r e s p o n s i b i l i t i e s ,  t h e  
Commissioner c l e a r l y  has a u t h o r i t y  to  requ i retha tthecos tsc la imedby an 
ICF/MR be supportedbyadequatedocumentationthat can be examined i n  t h e  
audi tprocess.  I t  I s  e s s e n t i a l ,t h e r e f o r e ,t h a t  he adop tru lesregu la t i ngthe  
documentationandrecordsthatmust be m a i n t a i n e d  

9553.0035,subp. 5, I t e m  A .  

49 .  Under subpart  5 f a c i l i t i e sa r er e q u i r e d  t o  keepadequate 
documentationsupportingany costs claimed. To be adequate,thedocumentation 
must be maintained i no r d e r l y ,w e l l - o r g a n i z e d  f i l e s .  One s e t  o f  f i l e s  cannot 
Includedocumentation for  more than one f a c i l i t y  u n l e s s  t r a n s a c t i o n s  may be 
t raced to  t h ef a c i l i t y ' s  annualcostreport .Properdocumentat ionconsists of 
a pa idinvo ice  or copies of paidinvoicesshowingdates o f  purchase,vendor 
name and address,purchaser name and del iveryaddress,  a l i s t i n g  o f  i t e m s  or 
servicespurchased,thecost of Itemspurchased,theaccount number to which 
thecos t  i s  posted,and a breakdown of any c l a s s i f i c a t i o n  or a l l o c a t i o n  o f  
costsbetweenaccounts or f a c i l i t i e s  I n  a d d i t i o n ,  adequatedocumentation 
must Includethecontracts,agreements,amort izat ionschedules,mortgages, 
debtinstrumentsandotherdocumentsnecessary t o  e x p l a i n  t h e  f a c i l i t y ' s  c o s t s  
or revenues. These requirements were shown t o  be necessary and reasonable. 
A1 though some personsquestionwhethertheprovisions i n  subpart 5 areno t  
d u p l i c a t i v e  o f  therepor t i ngrequ i remen tscon ta inedinpa r t  9553.0041, no 
unnecessarydupl icat ionexis ts .Par t  9553.0041 s p e c i f i e st h eI n f o r m a t i o nt h a t  
f a c i l i t i e s  must f i l e  w i t h  t h e  Depar tmentw i ththe i rannua lcos trepor ts .  I t  
does n o t  g e n e r a l l y  r e g u l a t e  t h e  k i n d  of documentation a f a c i l i t y  mustmaintain 
to  supportthecostsclaimed and whichmust be a v a i l a b l e  i f  theDepartment is 
to  conduct an exped i t ious  and r e l i a b l e  f i e l d  a u d i t  However, theDepartment
shou ldcons iderc la r i f y ingthelanguageinsubpar tA(3) .  The sentence 
beginningon page14, l i n e  11 Is incomplete,therefore,  i t  i s  suggestedthat 
the Departmentadd the  words " t o  be" a t  t h e  end of l i n e  11. 

50.Subitems(4)and(5) were theon lycon t rove rs ia lpo r t i ons  of  i t e m  A .  
Subitem ( 4 )  r e q u i r e s  t h a t  " a l l  o t h e r  documents necessary t o  exp la inthe  
f a c i l i t y ' sc o s t s  or revenues''bemaintained.Louis M. Fur long ,a t to rneya t  
law,arguedthatthequotedlanguage i s  impermiss ib ly  vagueand should be 
de le ted  because theDepartment has t r a d i t i o n a l l y  made unreasonable and 
redundant document requests i no r d e r  to  d e l a yf i x i n gf i n a lr a t e s .  Mr. 
Fur long 's  comment ra isessevera lissuesthatshould be addressed. F i r s t ,t h e  
d e l e t i o n  he requested will n o tn e c e s s a r i l yr e l i e v e  the problem he a l l eged .  
Dur ing an a u d i t ,  i t  i s  doubt fu lthattheDepar tment  i s  l i m i t e d  t o  an 
examinat ionofon lythoserecordsfac i l i t iesarerequ i redtokeepunderthe  
r u l e .  Even i f  It Is, I n  determin ingwhethertheru le Is s u f f i c i e n t l y  
s p e c i f i c ,t h ei n q u i r y  i s  notwhethertheru lecould be used for  an Improper 
purpose -- as most ru lescou ld  be abused -- but to  determinewhetherthe 
language o f  theru leg ivesreasonab lenot ice  c ;  thedocumentationrequired. 
What i s  reasonabledepends, I np a r t ,o nw h e t h e r  more c l a r i t y  i s  f e a s i b l e .  
However, underthosestandards, it is concludedthatthequotedlanguage is 
not s u f f i c i e n t l y  s p e c i f i c  for purposes of theAdmin is t ra t iveProcedure A c t .  
A s  such, therequ i rementscons t i tu tes  a s u b s t a n t i v e  v i o l a t i o n  o f  l a w  f o r  
purposes o f  Minn.Stat .  53 14.02,subd. 4 and 14.50(1984). To c o r r e c tt h i s  
defecttheDepartment may deletetheobject ionallanguage or add c l a r i f y i n g
language as i s  discussedbelow. 



51. The type of documentation needed as well as the meaning of the rule 
i s  unclear. As to revenue items, the kind of information needed or the manner 
in which it i s  to be documented is not explained. A provider would be unable 
to determi nei f  he must identify the nameof the payor, the reason for 
payment, or some additional information. Moreover, a provider cannot 
determine how that information i s  to be documented or if identification using
generally accepted accounting principles or journal and ledger entries would 
satisfy the requirement. 

In addition, it is unclear whether a cost item that i s  covered by an 
invoice or a contract will ever need additional documentation. While it 
appears that the Department intended the language to be used asa catchall 
when invoices and contracts do not explaina cost or revenue item, the rule i s  
not specific on that point and must be clarified. Moreover, the disjunctive
word "or" on line 16 should be changed to "and." Thus, the Department could 
replace subitem ( 4 )  with the following: 

( 4 )  include copies of all written agreements and debt 
instruments to which the is a party and any
related mortgages, financing statements and amortization 
schedules, to explain the facility's costs and revenues; 
( 5 )  if a cost or revenue item is not documented under 
subitems ( 3 )  o r  (41 ,  the facility must document the amount, 
source and purpose of the item in its books and ledgers
following generally accepted accounting principles and in a 
manner providing an audit trail. 

52. Under subpart A(5) a facility must maintain the documentation 
specified in the rule to support the five most recent annual cost reports
submitted to the Commissioner. The rule provides that the Commissioner may
extend the. retention period if a field audit i s  postponed because of 
inadequate record keeping or accounting practices as set forth in part
9553.0041, subp. 12, or if the records are needed to resolvea pending
appeal. Tho rule i s  generally intended to require facilities to keep the 
supporting docurnentation for the current year and the four preceding cost 
reporting years. After the cost report for the current year has been received 
and desk audited, the supporting documentation for the latest cost reporting 
year would no longer have to be maintained. Eileen Harris suggested that the 
starting date for record retention under the rule coincide with the first 
report submitted under it. At a minimum she suggested that the Department
clarify the number of years records should be retained under Rule 52 and the 
proposed rule. Since the rule states that cost reports and supporting
documentation must be retained to cover the five most recent annual cost 
reports, it i s  apparently intended to cover reports filed under Rule 52 or 
Rule 53T if they were within the five-year requirement. The rule does not 
require that providers retain the five most recent annual cost reports filed 
under Rule 52. Since the Department has historically used a four year audit 
cycle, it i s  concluded that the five-year retention period is necessary and 
reasonable, Moreover, there needs to be some continuity in retaining reports
from one rule to another. Thus the five year requirement is necessary and 
reasonable. That i s  not to say that there could not be cases where records 
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were properly destroyed under prior rules which could be within the five-year 

provisionision in this rule. If there are cases where that has happened, the 

facilityfacilitywill 1 1  not be subjected to retroactive penalties. Therefore, it i s  

concludedconcluded that this item Is necessary and reasonable. 


9553.0035,  subp. 5 ,  Item 8.  

53. This rule requires ICF/MRs to document all consultant, professional,
and purchased service contracts. Under the rule they must maintain copies of 
all such contracts, and invoices relating to the services provided pursuant to 
them. The documents must include the vendors name and address, the name of 
the person who performed the services, the datesof service, a description of 
the services provided, the unit costof the services and the total cost of the 
services performed. Ms. Harris suggested that i f  such information i s  
unavailable, the facility should only be required to document its good faith 
efforts to obtain it. The Department rejected that suggestion on the grounds
that a facility should not be entering into contracts that do not contain the 
information specified in the rule. for the reasons stated by the Department,
it i s  concluded that the rule is necessary and reasonable as proposed. Since 
the rule has prospective effect only, except to the extent thatit may repeat
requirements in Rule 53T,  facilities will be able to comply with it. 
Situations may arise where services were provided before the effective dateof 

the requirement and the required information may not be available. The 

obligations of a provider in such situations will depend on the rules in 

effect at the time those services were provided. Under these circumstances, 

the Administrative Law Judge concludes that the Department's refusal to add 
a 

good faith provision to the rule changing 
a provider's prospective obligations 

is appropriate, necessary and reasonable. 


9553.0035,  subp. 5 ,  Item C. 

54.  Under this item, compensation for services performed by individuals 
must be documented on payroll records. The payroll records must be supported
by time and attendance or equivalent records for individual employees. Ms. 
Harris criticized this requirement. She noted that many facilities have 
salaried employees who assume, and arepaid to assume, responsibilities and 
complete tasks, and not to work a fixed number of hours. She also argued that 
the rule should be more specific regarding the kinds of records facilities 
must maintain. The requirements in this item are necessary and reasonable. 
They simply require facilities to keep recordsof the amount of compensation
paid to employees and records showing the days and the hours they worked. If 
compensation is to be classified to more than one cost category, time 
distribution records showing where those services were performed must be 
maintained pursuant to part 9553.0030,  so that classification can be 
verified. The rule does not require salaried employees or professional staff 
persons to work 40 hours a week or eight hoursa day, and it does not require
that facilities keep detailed logs showing how each minute's time was spent:
time distribution requirements are governed by other rules. However, the rule 
could be clearer on this point. Therefore, it i s  recommended that the 
Department adopt the following language in placeof the first two sentencesof 
item C: 

Payroll records must be maintained by a facility and must 

show the amount of compensation paid to each employee and 

the days and hours worked. 
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